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MEMORANDUM ORDER  

(Filed Under Seal)1 
 

These patent infringement actions are before the court on 

competing pretrial motions challenging the admissibility of the 

parties’ damages experts.  The background has been set forth in 

multiple prior opinions and need not be repeated here.   

Each party moves to exclude the opinion testimony of its 

opponent’s witness regarding lost profits under Federal Rule of 

Evidence 702 and Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 

                     
1 Given the potentially competitive-sensitive nature of the information 
referenced herein, the court files this memorandum order under seal 
pending consideration by the parties whether any information contained 
in it should be redacted before it is made available to the public.   
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579, 587 (1993).  Precision Fabrics Group, Inc. (“PFG”), holder of 

U.S. Patents Nos. 8,796,162 ('162 Patent) and 8,501,639 ('639 

Patent) for flame-retardant technology for fabrics, seeks to limit 

the testimony of Charles Alford, Ph.D. (Doc. 215), and Tietex 

International, Ltd. (“Tietex”), which sold accused products that 

allegedly infringed, seeks to limit the testimony of Joel Wacek 

(Doc. 207).2 

 The court has considered the briefing and attachments for 

all pending motions and conducted a hearing on February 23, 2018.  

During the hearing, the parties provided the court with complete 

copies of their expert reports for in camera review.  Having 

reviewed the reports, the court will set forth the law applicable 

to both motions and then address the outstanding challenges to 

each expert in turn. 

A. Legal Principles Applicable to Damages  
 

In order to recover lost profits, a patentee must establish 

“a causal relation between the infringement and its loss of 

profits.”  Ericsson, Inc. v. Harris Corp., 352 F.3d 1369, 1377 

(Fed. Cir. 2003) (quoting BIC Leisure Prods., Inc. v. Windsurfing 

Int'l, Inc., 1 F.3d 1214, 1218 (Fed. Cir. 1993)).  The patentee 

                     
2 PFG’s initial complaint claimed infringement of the ‘639 patent, and 
its later complaint claims infringement of the ‘162 patent, which is 
allegedly a continuation of the ‘639 patent.  Identical versions of the 
pending motions were filed in each case.  For simplicity, all docket 
references are to case 1:17cv3037.   
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must demonstrate “a reasonable probability that ‘but for’ the 

infringing activity, the patentee would have made the infringer's 

sales.”  Id. (quoting Crystal Semiconductor Corp. v. TriTech 

Microelecs. Int'l, Inc., 246 F.3d 1336, 1353 (Fed. Cir. 2001)).  A 

patentee may prove but-for causation by establishing the following 

four factors: “(1) demand for the patented product, (2) absence of 

acceptable noninfringing alternatives, (3) [capacity] to exploit 

the demand, and (4) the amount of profit [the patentee] would have 

made.”  Versata Software, Inc. v. SAP Am., Inc., 717 F.3d 1255, 

1264 (Fed. Cir. 2013) (quoting Panduit Corp. v. Stahlin Bros. Fibre 

Works, Inc., 575 F.2d 1152, 1156 (6th Cir. 1978)).  “In a complex 

market with numerous competitors, a patentee may be awarded lost 

profit damages calculated using its market share among its 

competitors.”  Mentor Graphics Corp. v. EVE-USA, Inc., 851 F.3d 

1275, 1286 n.5 (Fed. Cir. 2017) (citing State Indus., Inc. v. Mor-

Flo Indus., Inc., 883 F.2d 1573, 1577–78 (Fed. Cir. 1989)).   

While the hypothetical nature of such an analysis does not 

render it inadmissible, any market reconstruction “must be 

supported by ‘sound economic proof of the nature of the market and 

likely outcomes with infringement factored out of the economic 

picture.’”  Ericsson, 352 F.3d at 1377 (quoting Grain Processing 

Corp. v. Am. Maize–Prods. Co., 185 F.3d 1341, 1350 (Fed. Cir. 

1999)).  To recover lost profits based on an infringer’s sales, “a 

patentee must show that the infringing units do ‘not have a 
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disparately higher price than or possess characteristics 

significantly different from the patented product.’” Crystal 

Semiconductor Corp., 246 F.3d at 1356 (Fed. Cir. 2001) (quoting 

BIC, 1 F.3d at 1219).   

An expert must base his opinion “on sufficient facts or data,” 

and employ “reliable principles and methods,” which have been 

“reliably applied” to the facts of the case.  Fed. R. Evid. 702.   

An expert’s methodology must be reliable, and the data relied on 

must be sufficiently tied to the facts of the case.  Summit 6, LLC 

v. Samsung Elecs. Co., 802 F.3d 1283, 1295–96 (Fed. Cir. 2015); 

Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1316 (Fed. 

Cir. 2011) (“[O]ne major determinant of whether an expert should 

be excluded under Daubert is whether he has justified the 

application of a general theory to the facts of the case.”).  

“Experts cannot utilize estimates that have been ‘plucked out of 

thin air based on vague qualitative notions.’”  Abbott 

Biotechnology Ltd. v. Centocor Ortho Biotech, Inc., No. CIV.A. 09-

40089-FDS, 2014 WL 7330777, at *12 (D. Mass. Dec. 19, 2014) 

(quoting LaserDynamics, Inc. v. Quanta Computer, Inc., 694 F.3d 

51, 69 (Fed. Cir. 2012)); Syngenta Crop Prot., LLC v. Willowood 

Azoxystrobin, LLC, 267 F. Supp. 3d 649, 657 (M.D.N.C. 2017) (“If 

an expert's damages calculations lack a reasonable basis in fact, 

or are based on budget projections with no coherent explanation of 
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their methodology, then the court should exclude the expert's 

testimony.” (internal quotations and citations omitted)).   

Most pertinent here, “Daubert and Rule 702 are safeguards 

against unreliable or irrelevant opinions, not guarantees of 

correctness.”  i4i Ltd. P'ship v. Microsoft Corp., 598 F.3d 831, 

854 (Fed. Cir. 2010).  “[W]here the methodology is reasonable and 

its data or evidence are sufficiently tied to the facts of the 

case, the gatekeeping role of the court is satisfied, and the 

inquiry on the correctness of the methodology and of the results 

produced thereunder belongs to the factfinder.”  Summit 6, 802 

F.3d at 1295–96.  Thus, “‘questions regarding the factual 

underpinnings of the [expert witness’] opinion affect the weight 

and credibility’ of the witness’ assessment, ‘not its 

admissibility.’”  Bresler v. Wilmington Tr. Co., 855 F.3d 178, 195 

(4th Cir.) (quoting Structural Polymer Grp. v. Zoltek Corp., 543 

F.3d 987, 997 (8th Cir. 2008)), cert. denied, 138 S. Ct. 470 

(2017).  “[V]igorous cross-examination, presentation of contrary 

evidence, and careful instruction on the burden of proof are the 

traditional and appropriate means of attacking shaky but 

admissible evidence.”  Summit 6, 802 F.3d at 1296 

(quoting Daubert, 509 U.S. at 596). 

B. Tietex Motion in Limine No. 2 (Exclude Certain Opinion 
Testimony of Joel Wacek) (Doc. 207) 

 
PFG offers its damages expert, Joel Wacek, to calculate lost 
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profits and royalties allegedly owing as a result of Tietex’s 

claimed infringement of the patents-in-suit from 2013 to 2016.  

Wacek opines that the market is segmented between the high-end, 

national manufacturers that use stitch-bonded, flame retardant 

filler cloth (Sealy, Serta, Simmons, and certain sales of a 

contract manufacturer for those three, A Lava & Sons (“A Lava”)), 

and all other manufacturers.  (Doc. 208-1 at 5-7.)  In reaching 

his opinion regarding lost profits, Wacek applied different 

capture rates to different parts of the market.  (Id.)  For 

Tietex’s sales to the high-end mattress manufacturers, Wacek 

concluded that PFG would have captured 100% of Tietex’s allegedly 

infringing sales.  For one specific style of filler cloth (C242) 

Tietex sold to A Lava , he opines that PFG would have captured “at 

least 90%” of Tietex’s sales.  (Id.)  For Tietex’s sales to the 

rest of the market (including non-C242 infringing fabrics Tietex 

sold to A Lava), he opines that that PFG would have captured at 

least 58.2% of Tietex’s infringing sales (id.),3 but that a capture 

rate of up to 100% for this segment would be reasonable considering 

the demonstrated preference for stitchbonded fabrics.  (Doc. 208-

3 at 12.) 

Tietex’s motion in limine is addressed to three relatively 

                     
3 Tietex disputes Wacek’s 58.2% calculation of a capture rate for its 
accused product sales but does not seek to challenge it in the present 
motion. 
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narrow aspects of Wacek’s opinions: (1) that absent infringement, 

PFG would have captured 90% of Tietex’s accused sales of C242 

fabric to A Lava during the infringement period; (2) that Wacek’s 

calculated 58.2% capture rate for the group of customers other 

than Sealy, Serta, Simmons, and A Lava, and his proffered 90% 

capture rate for sales of C242 to A Lava, are “conservative” or 

anything other than his actual opinion to a reasonable degree of 

economic certainty; and (3) that it would be reasonable to conclude 

that PFG would have captured some higher amount, including up to 

100%, of Tietex’s sales of accused products to A Lava and the large 

group of other customers during the infringement period.  (Doc. 

208 at 2-3.)  Tietex contends these opinions are based on flawed 

methodologies, contain erroneous assumptions, and are speculative 

because they are divorced from real world facts. 

The first opinion Tietex seeks to preclude is Wacek’s claim 

that absent infringement, PFG would have captured at least 90% of 

Tietex’s accused sales of C242 fabric to A Lava during the 

infringement period.  Tietex argues that Wacek’s opinion is based 

on a single December 6, 2011, internal Tietex email by Wade 

Wallace, its President and Chief Operating Officer, two years 

before the infringement period, which states that he was “reluctant 

to get too aggressive on C242 because the majority of what they [A 

Lava] consume is for the contract bedding for [Sealy] and Serta.”  

(Doc. 208-2 at 2 (emphasis added).)  Tietex charges that Wacek 
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improperly converts “majority” into 90% to reach his conclusion 

that 90% of Tietex’s sales to A Lava are for the high-end 

manufacturers.  This would favor PFG because, Wacek opines, PFG 

was the only other competitor in the high-end segment.  Tietex 

also contends that Wacek used two flawed, incompatible 

methodologies, which precludes all of his damages testimony as to 

lost profits claimed from Tietex’s sales of C242 to A Lava (a total 

of $427,456).  It argues that Wacek derived his overall market 

share reallocation calculation for alleged lost sales to Tietex 

(which resulted in his 58.2% capture rate) by excluding Tietex’s 

sales of C242 to A Lava.  Thus, “[t]o allow Wacek to apply a 58.2% 

capture rate to sales of C242 to A Lava, when that rate was derived 

from a market reallocation that intentionally excluded those 

sales, would permit the use of a severely flawed methodology” and 

is impermissible under Rule 702 and Daubert.  (Doc. 248 at 4 n.2.)     

PFG responds that Tietex has mischaracterized Wacek’s opinion 

and his 90% capture rate is supported by the facts of the case and 

methodologies that Tietex does not seek to exclude in its motion.  

(Doc. 242 at 1–3.)4  According to PFG, Wacek’s opinion is not based 

                     
4 PFG argues that limiting Wacek’s “capture rate” to 58.2% would affect 
the damages claim by less than 1%.  But this is not a valid response 
because, as Tietex points out, whether the marginal difference between 
58% and 90% affects “less than one percent” of the damages (which Tietex 
disputes) is irrelevant to the question of admissibility.  PFG also 
relies on an internal Tietex document and a chart from the report of 
Alford showing Tietex’s sales of C242 for 2013 to 2015, which includes 
the infringement period.  (Doc. 242-2.)  However, as Tietex notes, PFG 
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solely on the 2011 email and that while the majority of C242 may 

have been destined for Sealy and Serta, the remainder was destined 

for other customers.  (Id. at 6.)  Thus, PFG contends, Wacek’s 

opinion relies on A Lava’s sales of C242 to all customers and not 

just to Sealy and Serta, who comprise the “majority.”  PFG further 

notes that Wacek excluded the six other fabrics sold by A Lava 

from this 90% capture rate, which PFG argues further demonstrates 

that the capture rates are sufficiently grounded in the facts of 

this case.  (Id.)   

With regard to the 90% capture rate for Tietex’s C242 sales 

to A Lava, Wacek relies on Tietex’s deposition testimony and 

internal documents to conclude that A Lava not only distributed 

fabrics, but also served as a contract manufacturer for two 

national mattress manufacturers, Sealy and Serta.  (Doc. 208-1 at 

5–6.)  While acknowledging that he lacked “precise information” 

regarding what portion of Tietex’s accused sales to A Lava were 

used in manufacturing products sold to national manufacturers, 

Wacek relies on the December 6, 2011 internal Tietex email by Wade 

Wallace to determine that a “majority” of Tietex’s accused sales 

of C242 to A Lava were used to manufacture mattresses for national 

manufacturers.  (Id. at 7.)  Based on this conclusion, Wacek opines 

                     
does not cite to any evidence that Wacek actually relied on such evidence 
in reaching this opinion.  (Doc. 348 n.3.)  Thus, it will not be 
considered for the purposes of this motion. 
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that “PFG would have captured at least 90% of Tietex’s accused 

sales to A Lava.”  (Id.)  When questioned regarding this opinion 

during his deposition, Wacek stated that he arrived at this 90% 

figure based on his “professional judgment,” relying on other 

references to A Lava within Tietex’s internal documents that 

suggested “that A Lava was essentially serving as a contract 

manufacturer for Serta and Simmons and Sealy.”  (Doc. 208-3 at 6.)    

The methodology underlying Wacek’s 90% capture rate is not 

contrary to law, but rather is based on a market share allocation 

model supported by Federal Circuit case law.  Mentor Graphics 

Corp., 851 F.3d at 1256 n.5.  Nevertheless, the court must still 

determine whether Wacek has reliably applied this methodology to 

the facts of the case.   

The court agrees that, standing alone, Wacek’s reliance on 

the “majority” quote from an email two years before the beginning 

of the infringement period is insufficient foundation for what 

allegedly occurred during the infringement period.  However, Wacek 

appears to have relied on other information in reaching his 

opinion, including other supporting references within Tietex’s 

internal documents that suggested A Lava was primarily serving as 

a contract manufacturer.  (Doc. 208-3 at 6.)  When viewed in the 

context of his other opinions regarding market share allocation 

(neither of which Tietex challenges in this motion), the court 

finds that Wacek’s opinion follows an appropriate methodology and 
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is sufficiently tied to the facts of the case.  “An estimate based 

on reasonable inferences from limited data, however, is not the 

same as a number ‘plucked out of thin air.’”  Abbott Biotechnology, 

2014 WL 7330777, at *12 (quoting LaserDynamics, 694 F.3d at 69).  

Under these circumstances, Tietex’s complaints regarding Wacek’s 

calculation of the capture rate for these sales go to the weight 

of the testimony rather than its admissibility and may be 

appropriately addressed through cross-examination.  See Baltimore 

Aircoil Co., Inc. v. SPX Cooling Techs. Inc., No. CV CCB-13-2053, 

2016 WL 4426681, at *26 (D. Md. Aug. 22, 2016) (denying motion to 

strike lost profit opinion, finding sufficient foundation where 

expert relied on several documents provided during discovery in 

addition to conversation with the defendant’s representative); 

Abbott Biotechnology, 2014 WL 7330777, at *12 (denying motion to 

exclude damages expert, finding that the exclusion of his testimony 

was not warranted even where the damages expert’s underlying data 

sources and supporting calculations were “thin at best”). Cf. 

Haemonetics Corp. v. Baxter Healthcare Corp., 593 F. Supp. 2d 303, 

306 (D. Mass. 2009) (denying motion to exclude expert testimony 

who opined that a 90% capture rate would be permissible within a 

two-supplier market, noting the opinion was not based on “pure 

speculation” and the defendants “remain free to challenge [the 

expert’s] calculations on cross-examination”).   

 The second ground of Tietex’s motion relates to Wacek’s 
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attempt to characterize certain of his opinions as “conservative.”  

Tietex argues that Wacek’s calculations are what they are, and 

that it would be misleading to suggest that a calculation is 

conservative, thus inviting the jury to arrive at a larger lost 

profits determination.  As that court stated at the February 23 

hearing, assuming he is permitted to testify to the underlying 

opinions, Wacek may testify as to why he believes the underlying 

assumptions of his opinions are “conservative” as long as he 

provides a factual foundation from the evidence for that 

conclusion.  However, he may not testify or suggest that any other 

figure above those figures would be reasonable, which would invite 

the jury to speculate as to a higher damages figure.  See Genband 

US LLC v. Metaswitch Networks Corp., No. 2:14-CV-33-JRG-RSP, 2016 

WL 125503, at *5 (E.D. Tex. Jan. 9, 2016) (“Likewise, there is no 

rule that precludes a patentee's expert from being “conservative” 

in his royalty analysis by declining to adjust his royalty upward.  

The fact finder will decide whether [the expert’s] opinions are 

credible, but his methodology is not unreliable or contrary to law 

and will not be excluded.”).  Any damages figure Wacek provides 

must be grounded in record facts.  See Ericsson, 352 F.3d at 1377.   

 As to the third opinion - that a capture rate of up to 100% 

for Tietex’s sales of stitchbonded, flame-retardant filler cloth 

to A Lava and the other customers would be reasonable - the court 

concludes that such an opinion is speculative and contradicted by 
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Wacek’s recognition of available, non-infringing alternatives 

within at least one portion of the relevant market.  Wacek has not 

shown with reasonable probability that Tietex’s customers would 

have purchased PFG’s products and not the non-infringing products 

of known competitors within this market.  Thus, PFG has not laid 

a proper factual foundation for the conclusion, BIC Leisure Prod., 

1 F.3d at 1219, and the motion will be granted to this extent.     

 Finally, Tietex moves alternatively to preclude Wacek’s 

challenged opinions on the grounds they are confusing, misleading, 

and unduly prejudicial under Federal Rule of Evidence 403.  As to 

Wacek’s third opinion, the court agrees that the probative value 

of such evidence is substantially outweighed by the risk it would 

cause unfair prejudice to Tietex.  Therefore, to the extent the 

court has granted the motion in limine, the grant is further based 

on Rule 403 undue prejudice.  See Daubert, 509 U.S. at 595 (“Expert 

evidence can be both powerful and quite misleading because of the 

difficulty in evaluating it.  Because of this risk, the judge in 

weighing possible prejudice against probative force under Rule 403 

. . . exercises more control over experts than over lay witnesses.” 

(citation omitted).)  Otherwise, the motion on Rule 403 grounds is 

denied, without prejudice.  As with all evidence, the court will 

proceed question by question, and Tietex is free to lodge any Rule 

403 objection at trial depending on the context of the evidence 

presented. 

7:17-cv-03037-TDS     Date Filed 03/05/18    Entry Number 332     Page 13 of 18



14 
 

C. PFG Motion in Limine No. 4 (Partially Exclude Expert 
Testimony of Charles Alford) (Doc. 215) 

 
PFG moves to exclude all testimony of Tietex’s damages expert, 

Charles Alford, Ph.D., regarding lost profits under Daubert and 

Federal Rule of Evidence 702.  PFG contends that Alford’s opinions 

regarding its lost profits are unreliable because they rely on 

inaccurate assumptions and incomplete information regarding the 

relevant market.  (Doc. 216 at 2-3.)  Specifically, PFG contends, 

Alford failed to adequately account for substantial differences in 

price and assumed, incorrectly and without any record evidence, 

that the thermal performance of the flame retardant filler cloths 

was irrelevant to manufacturers of the high-end mattress market as 

long as the fabric passed the federal flammability standard.  (Id. 

at 12-13.)  His failure to consider these market facts, PFG argues, 

renders invalid his underlying assumption that Tietex’s market 

share can be divided up between PFG and other competitors on a pro 

rata basis depending on their existing market shares.   

Tietex contends that Alford simply replicated the market 

share allocation model adopted by PFG’s damages expert, Wacek, 

while correcting two erroneous assumptions regarding the 

segmentation of the market and the attribution to PFG of sales by 

a competitor, Precision Custom Coatings (“PCC”).  (Doc. 237 at 2-

3.)  Tietex argues that Alford’s changes to Wacek’s methodology 

were adequately supported by sufficient facts and data. 
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Tietex seeks to present two opinions by Alford relating to 

proper attribution of lost profits in the event it is found to 

have infringed on PFG patents.  First is Alford’s opinion that the 

availability of acceptable non-infringing alternatives precludes 

any finding that the market for the three major national mattress 

manufacturers (Serta, Simmons, Sealy) should be considered a 

separate two-supplier market for purposes allocating lost profits 

to PFG.  (Doc. 237-4 at 5-7.)5  Second is his opinion that a proper 

reallocation of Tietex’s allegedly infringing sales among the 

remaining suppliers would provide each supplier with a pro rata 

share of Tietex’s sales based on their respective market shares.  

(Doc. 237-4 at 8-10.)  Under this market share allocation, he 

calculated $3,347,412 in lost profits to PFG.  (Id. at 4.)  

As to Alford’s first opinion regarding market segmentation, 

the court concludes it is admissible under Rule 702.  Alford 

challenges Wacek’s opinion that the market for major mattress 

suppliers should be considered a separate two-supplier market, 

relying on evidence that other non-infringing alternatives were 

                     
5 In its response, Tietex states that “Dr. Alford’s primary opinion is 
that PFG is not entitled to any lost profits.”  (Doc. 237 at 3 n.1, 9.)  
PFG contends that this is not an opinion but a legal conclusion.  (Doc. 
257 at 14-15.)  To the extent that Alford opines that no lost profits 
may be awarded to PFG unless it satisfies the two-supplier test set forth 
in Panduit, PFG is correct.  See, e.g., Mentor Graphics Corp. v. EVE-
USA, Inc., 851 F.3d 1275, 1297 n.5 (Fed. Cir. 2017) (“In a complex market 
with numerous competitors, a patentee may be awarded lost profit damages 
calculated using its market share among its competitors.” (citing State 
Indus., Inc. v. Mor-Flo Indus., Inc., 883 F.2d 1573, 1577–78 (Fed. Cir. 
1989)).  
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available in the market, including some suppliers that offered 

stitchbonded products.  (Id. at 6-7.)  He also relies on evidence 

that refutes Wacek’s underlying assumption that the major mattress 

manufacturers preferred only stitchbonded fabrics as opposed to 

other non-infringing alternatives.  (Id. at 7.)  PFG may have 

criticisms regarding some of Alford’s underlying assumptions, but 

the existence of non-infringing alternatives within this segment 

of the market remains a disputed issue of fact for the jury to 

determine and cannot serve as a basis for excluding Alford’s 

opinion, where the opinion is otherwise based on sufficient facts 

and data.  See Micro Chem., Inc. v. Lextron, Inc., 317 F.3d 1387, 

1392 (Fed. Cir. 2003) (“When, as here, the parties' experts rely 

on conflicting sets of facts, it is not the role of the trial court 

to evaluate the correctness of facts underlying one expert's 

testimony.”) 

Tietex contends that Alford’s second opinion regarding the 

allocation of market shares is supported by Federal Circuit 

precedent in appropriate circumstances.  See Mentor Graphics 

Corp., 851 F.3d at 1297 n.5.  Nevertheless, the methodology must 

be reliably applied to the facts of the case.  In determining the 

shares of the market competitors, Alford relied on an internal 

Tietex document that analyzed the sales of filler cloth by Tietex 

and its competitors within the market.  (Doc. 217-4 at 11-12; Doc. 

237-4 at 10.)  The analysis calculated that Tietex sold 
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approximately 52% of all filler cloth on the market, while PFG 

supplied 17%, Hanes supplied 12%, DuPont/HDK supplied 1%, PCC 

supplied 10%, Pratrivero supplied 3%, and “Woven” supplied 6%.  

(Doc. 237-3 at 2-3.)  Relying on the existence of what he concluded 

were non-infringing alternatives in the market, Alford apportioned 

Tietex’s accused infringing sales to each of the remaining 

competitors within the market on the basis of their respective 

market share, with minor modifications.  (Doc. 237-4 at 8-9.)6   

Tietex contends that Alford simply replicated Wacek’s market 

share allocation, while correcting what he viewed to be two flawed 

assumptions regarding the relevant market.  (Doc. 237 at 14-15.)  

Therefore, Tietex argues that if Alford’s opinion should be 

excluded, then Wacek’s opinion should be excluded as well.  (Id. 

at 22.)  It would appear, however, that Alford did not simply adopt 

the same methodology as Wacek but allocated Tietex’s infringing 

sales to other competitors within the market based on assumptions 

regarding the relevant market that PFG contends are flawed and 

unsupported.  (Doc. 257 at 12-14.)   

In light of Alford’s reliance on Wacek’s report in reaching 

                     
6 Within his opinion, Alford acknowledges that Pratrivero entered into 
a licensing agreement with PFG on May 21, 2014.  (Doc. 237-4 at 8-9.)  
Prior to the date of the parties entered into a licensing agreement, 
however, Alford attributes a portion of Tietex’s infringing sales to 
Pratrivero based on its respective market share.  (Id.)  After the date 
of the agreement, he attributes Pratrivero’s portion of the market share 
to PFG, but excludes sales that Pratrivero would have made to the 
“Designated Customers” set forth in the parties’ licensing agreement.  
(Id. at 8.) 
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his opinion, the court will reserve ruling on the admissibility of 

Alford’s opinion regarding the allocation of lost profits, pending 

the completion of the testimony of Wacek.  Thereafter, the court 

will be in a better position to assess the merits of the parties’ 

contentions. 

 In summary, the court denies PFG’s motion to preclude Alford’s 

opinions as to market segmentation in response to Wacek’s lost 

profits analysis and reserves ruling on the remainder of PFG’s 

motion for the reasons stated herein.  

For the reasons stated above,  

IT IS THEREFORE ORDERED that the parties’ motions in limine 

are granted in part and denied in part, as set forth above.  The 

parties are directed to instruct their witnesses in conformance 

with this court’s order. 

 

    /s/ Thomas D. Schroeder   
United States District Judge 

 
March 5, 2018 
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