
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

 
 

SONOS, INC., 
 

Plaintiff, 
 
 v. 
 
D&M HOLDINGS INC. d/b/a THE D+M 
GROUP, D&M HOLDINGS U.S. INC., and 
DENON ELECTRONICS (USA), LLC, 
 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

 Civil Action No. 14-1330-WCB 

 
ORDER 

Before the Court is Plaintiff Sonos, Inc.’s Motion for Reconsideration of the Court’s 

Order Denying Leave to Submit the Second Supplemental Expert Report of Michael E. Tate, 

Dkt. No. 502.  The Court previously struck Mr. Tate’s reasonable royalty analysis because it 

failed to properly apportion reasonable royalty damages attributable to the patented features at 

issue.  Dkt. No. 427.  Sonos then sought leave to submit Mr. Tate’s second supplemental report, 

Dkt. No. 457, but the Court denied that motion because that report again failed to properly 

apportion reasonable royalty damages, Dkt. No. 496.   

In his original expert report, Mr. Tate calculated royalty rates for the patented features 

based on a report by KPMG, and he multiplied those rates by the total revenue derived by D&M 

from the sale of all of its HEOS products, except for those products on which Sonos was seeking 

damages under a lost profits theory.  The Court held that Mr. Tate’s royalty base failed to 

properly apportion damages to only the accused features, and therefore violated the entire market 

value rule.  That rule allows a patentee to assess damages based on the entire market value of a 
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product only where the patented feature creates the basis for customer demand.  Lucent Techs., 

Inc. v. Gateway, Inc., 580 F.3d 1301, 1336 (Fed. Cir. 2009).   

The Court denied Sonos’s motion for leave to submit Mr. Tate’s second supplemental 

report on the ground that Mr. Tate’s “First Apportionment Factor”—which “reduces the royalty 

base to the revenue from D&M’s least expensive accused product, the HEOS 1,” Dkt. No. 457—

fails either to provide evidence that apportions the profits between patented and unpatented 

features or to demonstrate that the entire value of the products in question is attributable to the 

patented feature. 

In its motion for reconsideration, Sonos contends that Mr. Tate’s “Second Apportionment 

Factor” brings his analysis into compliance with the rule.  That factor “eliminates all revenue 

associated with devices that are not part of a multi-unit system by focusing on the 38% of HEOS 

customers (or 65.5% of accused unit sales) with two or more HEOS units (i.e., HEOS customers 

with multi-room setups).”  Dkt. No. 502, at 3.  Sonos argues that this constitutes apportionment 

because:  “By focusing only on multi-room HEOS households, Mr. Tate eliminates all HEOS 

sales where the customers could not use HEOS’s synchronization and group volume control 

features.”  Id. 

Sonos again conflates reduction with apportionment.  This “apportionment factor” does 

not do what the entire market value rule requires:  If the patentee cannot “demonstrate that ‘the 

entire value of the whole machine, as a marketable article, is properly and legally attributable to 

the patented feature,’” the patentee must provide “evidence tending to separate or apportion the 

defendant’s profits and the patentee’s damages between the patented feature and the unpatented 

features.”  Uniloc USA, Inc. v. Microsoft Corp., 632 F.3d 1292, 1318 (Fed. Cir. 2011) (quoting 

Garretson v. Clark, 111 U.S. 120, 121 (1884)). 
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Mr. Tate’s “Second Apportionment Factor” takes neither of these two approaches and 

therefore does not comply with the requirements of apportionment.  First, Mr. Tate does not 

argue that the “entire value of the whole machine” is attributable to the patented features, even to 

those customers who are able to utilize the patented feature.  To use the entire value of an 

allegedly infringing product as the royalty base, as Mr. Tate continues to do, the patentee must 

prove that “the presence of that [patented] functionality is what motivates consumers to buy [the 

multi-component product] in the first place.”  LaserDynamics, Inc. v. Quanta Computer, Inc., 

694 F.3d 51, 68 (Fed. Cir. 2012).  The mere fact that a customer is able to utilize a patented 

feature does not mean that the patented feature is the driving motivation for the purchase.1  

Second, by merely separating out those purchasers who are able to utilize the patented feature 

from those who cannot, Mr. Tate does not analyze the value of the patented feature in relation to 

the unpatented features, of which the accused devices contain many. 

In essence, Sonos is arguing that because Mr. Tate addressed one of the two infirmities in 

his original report by “eliminat[ing] all revenue associated with devices that are not part of a 

multi-unit system,” Dkt. No. 502, at 3, that reduction constituted a legally sufficient 

apportionment, even though he did not address the other problem with his original report—that it 

misapplied the entire market value rule.  As the Court previously explained, that error in the 

1 It is not sufficient to merely show that a patented feature is “valuable, important, or 
even essential to the use of the” accused device.  Nor is it sufficient to show that the accused 
device, lacking the patented feature, would be commercially unviable.  For example:  “[A] high 
resolution screen, responsive keyboard, fast wireless network receiver, and extended-life battery 
are all in a sense important or essential features to a laptop computer; take away one of these 
features and consumers are unlikely to select such a laptop computer in the marketplace.  But 
proof that consumers would not want a laptop computer without such features is not tantamount 
to proof that any one of those features alone drives the market for laptop computers.”  
LaserDynamics, 694 F.3d at 68.  As Mr. Tate has not made such a showing, using the entire 
market value of the accused product is impermissible.  
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original report remains uncorrected in Mr. Tate’s supplemental report, which is why the Court 

denied Sonos’s motion for leave to submit the supplemental report. 

Sonos’s motion is denied. 

 

IT IS SO ORDERED. 

SIGNED this 8th day of December, 2017. 

 
 
 
 
      _____________________________ 
      WILLIAM C. BRYSON 
      UNITED STATES CIRCUIT JUDGE  
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